CITY OF LOCKPORT
COMMITTEE OF THE WHOLE MEETING
AGENDA
WEDNESDAY, JULY 07, 2021
CITY HALL, 3RD FLOOR, BOARD ROOM

7:00 PM

NOTICE.
MEETING MODIFICATION DUE TO COVID 19
The meeting of the public body will be held pursuant to Phase 5 Guidelines recommended by the
Illinois Department of Public Health for municipalities as follows: individuals present who are fully
vaccinated from COVID-19, no face coverings and social distancing are required and individuals
who are not fully vaccinated from COVID-19, face coverings and social distancing are
recommended.
A.

PLEDGE OF ALLEGIANCE

B.

ROLL CALL

C.

INTRODUCTION OR PROCLAMATION (REQUIRING NO FORMAL ACTION OR APPROVAL)

D.

LIAISON'S REPORT

E.

MAYOR'S REPORT

F.

ITEMS RECOMMENDED TO BE PLACED ON THE AGENDA FOR CONSENT OR ACTION AT
THE NEXT REGULARLY SCHEDULED CITY COUNCIL MEETING
AT-1.

Agreement with Thorntons to Share 50/50 of Lockport's Local Municipal Fuel Tax for 3
Years with a Cap of $500,000, Whichever Occurs First

G.

NEW BUSINESS - MISCELLANEOUS

H.

OPEN FLOOR FOR COMMENTS
(Comments will be heard on items that do not appear on the Agenda. The Public Comment portion
of the Agenda shall be subject to a twenty (20) minute limitation. A time limit of five (5) minutes shall
be imposed on each Speaker. The purpose of having Public Comments as an Agenda item is to
allow any person to make his/her views known to the City Council upon any subject of general or
public interest.
Each person wishing to speak during the Public Comment portion of the Agenda must fill out a
Public Comment Speaker Card stating name, and the topic about which he/she wishes to speak as
well as a Sign-In Sheet, and give to the City Clerk at the Meeting itself. The purpose of the Cards is
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to obtain the spelling of the name of the Speaker, and provide for efficient meeting administration.
The order of speaking shall be based upon the order of Sign-In with first person signing-in speaking
first and so forth. If the twenty (20) minutes has elapsed before all Speakers who have signed up are
allowed to speak, the City Council may elect to continue the time period. However, if the City Council
elects not to extend the time period those Speakers who signed up but did not speak may if they so
choose to be placed on the next Agenda under the Public Comments Section and shall be placed at
the top of the Sign-In Sheet in the same order they were in from the previous Sign-In Sheet. All
Speakers shall comply with these rules which shall be posted at the Speaker Sign-in desk and
rulings of the City Clerk.)
I.

ADJOURNMENT
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Committee of the Whole
Agenda Memorandum

Item # AT-1

To:

Mayor & City Council

From:

Sonni Williams, City Attorney

Subject:

Agreement with Thorntons to Share 50/50 of Lockport's Local Municipal
Fuel Tax for 3 Years with a Cap of $500,000, Whichever Occurs First

Date:

Wednesday, July 7, 2021

BACKGROUND/HISTORY
At the Committee Whole meeting on April 21, 2021, Thorntons presented its Concept Plan for a
fuel station with a convenient store that would include the sale of diesel fuel on a property
generally located at the southeast corner of Gougar Road and 159th Street. At that meeting,
Thorntons also presented the request for an economic incentive agreement with the City to
share on a 50/50 basis, the locally imposed motor fuel tax for three years and capped at
$500,000, whichever occurs first, to offset the improvement costs for an additional turn lane on
Gougar Road and the acquisition cost of a 36,285 sf portion of the neighboring property to the
south of the original 3.4+/- acre parcel (previously known as the Bachmann Property). Thorntons
has indicated that the total cost of the additional improvement and acquisition is anticipated to
be approximately $700,000. The additional portion of the southern property is necessary in
order to have sufficient space for the left turn lane needed for truck access to the diesel fuel
pumps.
The first proposed Economic Incentive Agreement was presented at the Committee of the
Whole meeting on June 2, 2021. Since then, the parties have discussed key provisions of the
Agreement and the attached version of the Agreement is the result of the discussion between
City staff and Thorntons' representatives. The key components of the Agreement are as follows:
•
Mirroring what is required by the City Code, construction must commence no later than 1
yr. from approval of the Final Plan in order for Thorntons to receive benefits.
•
50/50 share of Lockport's locally imposed tax on the sale of motor fuel for 3 years or
until the cap of $500,000 is reached, whichever occurs first.
•
Penalty of $10,000 per month for Thorntons' failure to open timely to be off-set from
Thorntons' portion of the tax rebate with the opening date of December 31, 2023.
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•
Any objection to or appeal of the property's assessed value in the determination of the
real estate taxes during the economic incentive period must receive City's pre-approval and
consent.
•
Force Majeure (excused delay) does not include the increase costs of material and labor.
Although the business opening date has been moved from end of 2022 to end of 2023, it should
be noted that Thorntons will likely not have the City's final approvals of the Preliminary
Plan/Final Plan until on or about December of 2021. Under the City Code, Throntons would then
have one year from the approval of the final plan to commence construction by getting building
permits and therefore Thorntons would have until December of 2022 to commence construction.
So with that timeline, Thorntons would then have one year from the date of getting the building
permits, December of 2022, to be in operation. Thus, in the end, with the anticipated timelines
allowed under the City's Code, Thorntons' proposed opening date of December of 2023 would
be aligned with the requirements prescribed by the City Code.
Thorntons anticipates that construction will start in the Spring of 2022 and their typical time for
construction of similar sites is approximately 5 months. Although their intent is to open
Fall/Winter of 2022, the business opening date of December of 2023 will allow for sufficient
cushion for unexpected construction or approval delays such as any approvals required from
IDOT and will not be contrary to the City's Code.
It is anticipated that in the Development Plan/Agreement, there will be a provision to indicate
that Thorntons will not allow over-night parking of any vehicles except those for employees. In
addition, Thorntons plans to design and construct the site with the necessary utility connections
for a charging station for electric cars in anticipation for future construction of electric charging
station to address the market and economic demand for such use.
PROS/CONS/ALTERNATIVES
Pros: Currently there are no gas stations that sell diesel fuel in the city and the tax rate for
diesel fuel is higher than the tax rate imposed on regular fuel. The operation of the site would
generate additional revenue to the City from the tax on the sale of fuel and the retail tax,
including the City's 1% home-rule tax, on the sale of taxable items. In addition, the City along
with other taxing bodies will realize the increase in property tax generated from the Property
compared to the current use of the Property which is taxed at a lower assessed value due to its
vacant and rural condition.
Cons: Although there may be concerns about increase truck traffic from Thorntons' operation,
there is a fuel station/convenient store that sells diesel fuel already in operation across the
street from this subject property on the north side of 159th Street in the Village of Homer Glen.
Thorntons has stated that their operation will just capture the truck traffic already traveling in
the area and will not significantly increase it.
RECOMMENDATION
Approve Resolution No. 21-076 an agreement with Thorntons to Share 50/50 of Lockport's Local
Municipal Fuel Tax.
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ATTACHMENTS
Resolution No. 21-076 Approving Agreement with Thorntons for Sharing of Motor Fuel Tax Revenue
Agreement with Thorntons for Motor Fuel Tax Revenue Sharing

SPECIFIC CITY COUNCIL ACTION REQUIRED
Request for item to be placed on the City Council agenda for consent or action.
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RESOLUTION NO. 21-076
A RESOLUTION APPROVING THE MUNICIPAL MOTOR FUEL TAX REVENUE SHARING
AGREEMENT BETWEEN CITY OF LOCKPORT AND THORNTONS, LLC FOR
15925 W. 159TH STREET, LOCKPORT, ILLINOIS

WHEREAS, the City Council of the City of Lockport has determined that the construction
and operation of a gas station and convenience store for a proposed redevelopment of a
property at 15925 W. 159TH STREET (“Property”) in the City of Lockport will promote economic
development, expand the tax base, and provide new jobs for the City of Lockport; and
WHEREAS, the Developer, Thorntons, LLC (“Thorntons”), has requested that the City
provide economic support through the sharing of Lockport’s locally imposed motor fuel tax to
offset the financial cost for an additional improvement to Gougar Road and the acquisition cost
related to the purchase of a portion of the parcel south of the Property in order to have sufficient
space for truck access to the diesel station; and
WHEREAS, the Agreement calls the sharing of fifty percent (50%) of the Municipal Motor
Fuel Tax revenue generated from Thorntons’ operation of the Property for three (3) years or until
the economic assistance caps out at a total of $500,000.00,) minus any penalties paid to the City
for Thornton’s failure to timely open for business, whichever occurs first; and
WHEREAS, Thorntons asserts that but for the economic incentive assistance, this site
would not economically viable for Thorntons to invest in the full costs of the development; and
WHEREAS, that this Agreement is made in the best interest of the City to induce
development and generate sales tax revenue from a site that is currently not generating any sales
tax revenue.
NOW, THEREFORE, be it resolved by the Mayor and City Council of the City of Lockport,
Will County, Illinois, as follows:
SECTION 1: The attached MUNICIPAL MOTOR FUEL TAX REVENUE SHARING AGREEMENT
BETWEEN CITY OF LOCKPORT AND THORNTONS, LLC FOR 15925 W. 159TH STREET, LOCKPORT,
ILLINOIS is hereby approved.
SECTION 2: The Mayor and City Clerk are authorized to sign the Economic Incentive
Agreement on behalf of the City.
SECTION 3: This Resolution shall be in full force and effect from and after its passage and
approval as provided by law.
1
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PASSED and APPROVED this ______ day of ________, 2021, with:
_____ALDERMEN voting aye ______ALDERMEN abstaining
_____ALDERMEN voting nay ______ALDERMEN absent
The MAYOR voting aye ______, voting nay ______, not voting ______
_____ BARTELSEN _____ BERGBOWER _____ GILLOGLY _______ KAIRIS ________ KOSTECKI
_____ LOBES _____ SABAN _____ SCHREIBER
_____ MAYOR
_______________________________
Steven Streit, Mayor
ATTEST:
_______________________________
Kathleen Gentile, City Clerk
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MUNICIPAL MOTOR FUEL TAX REVENUE SHARING AGREEMENT BETWEEN
CITY OF LOCKPORT AND THORNTONS, LLC FOR
15925 W. 159TH STREET, LOCKPORT, ILLINOIS
Approved by Resolution No. 21-076
This Municipal Motor Fuel Tax Revenue Sharing Agreement (hereinafter referred to as the
“Agreement”) is made and entered into this ____ day of ________________, 202__, by and
between the City of Lockport, Illinois, an Illinois municipal corporation (hereinafter referred to as
the “City”), and Thorntons LLC, a Delaware limited liability company (hereinafter referred to as
“Thorntons”), a privately held limited liability company.
WITNESSETH:
WHEREAS, the City is a home rule municipality and hereby enters into this Agreement
pursuant to its home rule powers; and pursuant to Subsection 6 (a) of Article VII of the Constitution
of the State of Illinois of 1970, the City has the power to regulate for the protection of the public
health, safety, morals and welfare of its inhabitants, and pursuant thereto, has the power to
encourage private redevelopment in order to enhance the local tax base and create employment
opportunities, and to enter into contractual agreements with private parties in order to achieve these
goals; and
WHEREAS, the City is authorized under the provisions of the Illinois Municipal Code,
65 ILCS 5/8-1-2.5, as amended and supplemented from time to time (the “Economic Development
Act”), to expend funds for economic development purposes within its corporate limits; and
WHEREAS, pursuant to the Illinois Municipal Code, 65 ILCS 5/1-1-1, et seq. (the
“Code”), as from time to time amended, and more specifically, Sec. 8-11-20 of the Code (the
“Rebate Act”), the City Mayor and City Council (“Corporate Authorities”) are empowered to enter
into economic incentive agreements or redevelopment agreements relating to the development or
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redevelopment of land within the City’s corporate limits by which the City is authorized to rebate
a portion of its municipal motor fuel tax received by the City pursuant to Chapter 120 of the City
of Lockport Code of Ordinances (“Municipal Motor Fuel Taxes”) as a direct result of such
development or redevelopment; and,
WHEREAS, the City deems it to be of significant importance to encourage development
and redevelopment within the City so as to maintain a viable real estate tax and sales tax base and
employment opportunities; and
WHEREAS, Thorntons, a privately held Delaware limited liability company in the
business and operation of a gasoline and convenience store chain, intends to acquire the real estate
located at 15925 W. 159th Street, Lockport, Illinois, containing approximately 3.969 +/- acres and
having permanent index numbers of 16-05-20-100-001-0000 and 16-05-20-100-002-0000,
respectively and being more particularly described in Exhibit “A” attached hereto and made a part
hereof (hereinafter referred to as “Subject Property”); and
WHEREAS, the Subject Property is located within a commercial corridor but is currently
used for residential purposes and is otherwise undeveloped; and
WHEREAS, the City has determined that the Subject Property has not been subject to
growth and development through investment by private enterprise and cannot be reasonably
anticipated to develop without the economic assistance provided herein; and
WHEREAS, Thorntons has proposed to redevelop the Subject Property as a gas station
and convenience store and operate said business on the redeveloped Subject Property; and
WHEREAS, Thorntons will develop or cause the redevelopment of the Subject Property
with a facility to be used for the purposes set forth above, all in accordance with the City codes
and ordinances (hereinafter referred to as the “Redevelopment Project”); and
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WHEREAS, the Redevelopment Project will serve to further development near adjacent
areas; and
WHEREAS, the Redevelopment Project will enhance the commercial sector of the City;
and
WHEREAS, the parties hereto anticipate that the Redevelopment Project will further
enhance the City’s sales, motor fuel, and real estate tax base and employment opportunities; and
WHEREAS, Thorntons meets high standards of creditworthiness and financial strength;
and
WHEREAS, Thorntons anticipates that the Redevelopment Project will generate
significant real estate, motor fuel, and sales tax revenues for the City and other taxing districts,
along with new full and part-time jobs; and
WHEREAS, the Corporate Authorities have reviewed the preliminary plans for the
Redevelopment Project and other materials presented on behalf of Thorntons and have determined
that the Redevelopment Project is in the best interest of the City and the health, safety, morals, and
welfare of its residents; and
WHEREAS, Thorntons and the City mutually acknowledge that Thorntons will require
economic assistance from the City in order to acquire the Subject Property and complete the
Redevelopment Project; and but for the economic assistance to be provided by the City under this
Agreement, the Redevelopment Project, as contemplated, would not be an economically viable
undertaking for Thorntons.
WHEREAS, to induce the redevelopment of the Subject Property, the Corporate
Authorities at its City Council meeting held on ____________________, 2021, approved
Resolution No. 2021-076 entitled “A RESOLUTION APPROVING THE MUNICIPAL MOTOR
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FUEL TAX REVENUE SHARING AGREEMENT BETWEEN CITY OF LOCKPORT AND
THORNTONS, LLC FOR 15925 W. 159TH STREET, LOCKPORT, ILLINOIS” authorizing the
execution of this Agreement (the “Municipal Motor Fuel Tax Sharing Ordinance”)
NOW, THEREFORE, in consideration of the premises and the mutual covenants and
agreements herein contained and other good and valuable consideration, the receipt and sufficiency
of which is hereby mutually acknowledged, the parties hereto hereby agree as follows:
ARTICLE I
INCORPORATION OF STATEMENTS AND REPRESENTATIONS
The parties mutually acknowledge that the foregoing statements and representations are
true and accurate in all material respects, contractual in nature and are not merely recitals and are
incorporated into this Agreement as if fully set forth in this Article I.
ARTICLE II
USE OF TERMS
For purposes of this Agreement, the use of the terms “Municipal Motor Fuel Tax” and
“Municipal Motor Fuel Taxes” shall be construed to refer to the taxes which are generated by retail
sale of gasoline, diesel, E-15, or other motor fuels generated by Thorntons and/or any successor
person or entity doing business on the Subject Property and which are imposed by the City of
Lockport pursuant to Chapter 120 of the City of Lockport Code of Ordinances. The parties
acknowledge that, as a home rule municipality, the City has the authority to levy a local tax on the
retail sale of motor fuel within the municipal limits of the City. The parties further acknowledge
that the City does not have the statutory authority to include the revenues it receives from the State
of Illinois pursuant to the Municipal Motor Fuel Tax, 35 ILCS 505/1 et seq., as amended, or the
Service Use Tax, 35 ILCCS 110/1 (collectively, “State Motor Fuel Taxes”) in an economic
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incentive agreement; therefore, State Motor Fuel Taxes are specifically excluded from “Municipal
Motor Fuel Tax” or “Municipal Motor Fuel Taxes” as used herein.

ARTICLE III
OBLIGATIONS OF THORNTONS AS
CONDITIONS PRECEDENT TO CITY UNDERTAKINGS
3.01

Conditions Precedent. Each of the obligations specified in this Article III shall be

deemed to be a condition precedent to all of the financial undertakings on the part of the City
pursuant to this Agreement
3.02

Land Use Approvals. Thorntons hereby acknowledges that the City, in its capacity

as a municipal corporation, has the legislative authority to approve all plans for development
within the City, and the City shall not be deemed to have caused a default hereunder or have any
liability for its failure to approve the development plan for the Redevelopment Project, or the
Redevelopment Project. Thorntons acknowledges that they must obtain approvals of their plans
from other government units or agencies, if any, which have jurisdiction or authority over any
portion of the Redevelopment Project. Notwithstanding the foregoing, in the event that Thorntons
is unable to obtain all plan approvals, permits or other governmental approvals which are necessary
for the Redevelopment Project, then Thorntons may terminate this Agreement upon delivery of
written notice to the City and, upon such termination, Thorntons and the City shall be released
from their respective obligations hereunder.
3.03

Construction of the Project.
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(a)

In order to receive the financial benefits provided for in this Agreement, Thorntons

must submit applicable permit applications for the construction of the Redevelopment Project no
later than one year after the approval of the Preliminary/Final Plan and complete the same in
accordance with the land use approvals described in Section 3.02 and all applicable codes,
ordinances, rules, and regulations of the City, and all required public improvements, if any, shall
be constructed and installed in accordance with engineering plans approved by the City. Thorntons
shall not knowingly cause or permit the existence of any violation of City ordinances, including
but not limited to the Building Code, Zoning Ordinance, Fire Code and all rules and regulations
thereunder on any portion of the Property which it owns or controls; provided, however, that
Thorntons shall be deemed to have satisfied this condition in the event it shall have remedied any
noncompliance with the foregoing codes, ordinances, rules and regulations within the sixty (60)
day cure period following its receipt of notice of noncompliance as set forth in Section 7.04 hereof.
(b)

Thorntons shall secure and maintain or cause its subcontractors to secure and

maintain all other necessary approvals and permits, as and when necessary, to undertake the
redevelopment of the Subject Property and all such work related to the redevelopment of the
Subject Property shall comply with all applicable City ordinances and codes and laws and
regulations of other government bodies. Thorntons shall not cause or permit any deviation from
City-approved engineering and construction plans and specifications without the City’s prior
consent or as may be otherwise permitted by zoning ordinances. Thorntons shall remain current
on all fees, costs, and other expenses due to the City during the term of this Agreement.
(c)

Thorntons acknowledges that limited environmental clean-up or remediation of the

Subject Property may be required, and that Thornton shall be solely responsible for any clean up
or remediation that is required by the IEPA or other regulatory agency.
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(d)

Thorntons shall not enter into any transaction that would materially and adversely

affect its ability to perform its obligations hereunder or to repay any material liabilities or perform
any material obligations of Thorntons to any other person or entity. Developer shall immediately
notify the City of any and all events or actions which may materially affect Thorntons’ ability to
carry on its business operations or perform its obligations under this Agreement or any other
documents and agreements.
(e)

Thorntons for itself and its successors and assigns agrees that in the construction of

the improvements on the Subject Property provided for in this Agreement Thorntons shall not
discriminate against any employee or applicant for employment because of race, color, religion,
sex, or national origin. Thorntons shall take affirmative action to require that applicants are
employed and that employees are treated during employment, without regard to their race, creed,
color, religion, sex, or national origin. Thorntons agrees to post in conspicuous places, available
to employees and applicants for employment, notices, which may be provided by the City, setting
forth the provisions of this nondiscrimination clause.
(f)

Thorntons shall exercise its own due diligence to determine whether or not the

Illinois Prevailing Wage Act (820 ILCS 130/0.01, et seq.) is applicable to the Redevelopment
Project, or components thereof. To the extent applicable, Thorntons shall comply with the Illinois
Prevailing Wage Act (820 ILCS 130/0.01 et seq.) such that not less than the prevailing rate of
wages as established by Department of Labor applicable in Will County or determined by the court
on review shall be paid to all laborers, workers and mechanics performing work under this
Agreement or any construction contracts entered into by Thorntons in connection with the
Redevelopment Project. Thorntons shall include in bids or requests for proposals to contractors
the cost for the current prevailing wage. To the extent that there are any violations of the Prevailing
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Wage Act and any demands are made upon the City, Thorntons shall be responsible for
indemnifying and holding the City and all City elected or appointed officials officers, employees,
agents, consultants, and attorneys (collectively the “Indemnified Parties”), harmless from any and
all claims that may be asserted against the Indemnified Parties or one or more of them, in
connection with the

applicability, determination, and/or payments made under the Illinois

Prevailing Wage Act, the Illinois Procurement Code, and/or any similar State or Federal law or
regulation and all costs incurred, directly or indirectly, by the City in responding to and complying
with demands made by the Department of Labor, or an aggrieved employee.

In addition,

Thorntons agrees to indemnify and hold harmless the City from any claim and costs asserted
against the City arising from the Project and/or this Agreement or any challenge to the eligibility
of project costs reimbursed to Thorntons hereunder except to the extent such claim and costs arise
from the willful and wanton acts or omissions of the willful and wanton acts or omissions of the
City Parties (as such term is hereinafter defined).
3.04

Business Opening Date: Thorntons shall use commercially reasonable efforts

including planning and accounting for delays in shipment of materials or equipment to be open for
business no later than December 31, 2023. If Thorntons fails to open by said date, Thorntons will
be obligated to pay the City from Thornton’s share of the future tax rebate in the amount of $10,000
per month for each month after above-listed business opening date on a non-refundable basis.
3.05

City Inspections. In addition to any other rights specified in this Agreement with

regard to the construction and redevelopment of the Subject Property, the City shall have the right,
but not the obligation to inspect the construction site for the purpose of monitoring the progress of
the redevelopment of the Subject Property. During such inspections, which may be made with
reasonable advance notice and during normal business hours, City representatives shall be allowed
Municipal Motor Fuel Tax Sharing Agreement for Redevelopment of 15925 W. 159th Street Between City of Lockport and Thorntons
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access to the site as necessary for the City to determine whether the Redevelopment Project is
proceeding in a timely manner and in compliance with all applicable laws, codes, ordinances, and
regulations, subject to limitations required by safety considerations. The rights set forth herein
and the City’s exercise of said rights shall not be construed to relieve Thorntons of its separate and
independent obligations under this Agreement and under applicable City codes, regulations, and
ordinances, or as a waiver of any further rights of the City regarding the construction and
maintenance of the redevelopment of the Subject Property.
3.06

Municipal Motor Fuel Tax Information and Confidentiality. Thorntons hereby

agrees to complete, execute and file the Municipal Motor Fuel Tax Return Form and/or other
documentation to submitted by Thorntons to the City as and when due in accordance with Chapter
120 of the City of Lockport Code of Ordinances including without limitation Section 120.04
thereof. In the event that any Municipal Motor Fuel Tax Returns for the Subject Property
submitted by Thorntons to the City are thereafter amended, Thorntons shall promptly file such
amended Municipal Motor Fuel Tax Returns to the City, clearly identifying them as an amendment
of a Municipal Motor Fuel Tax return previously submitted to the City. The Municipal Motor Fuel
Tax Returns and any amended Municipal Motor Fuel Tax Returns submitted to the City in
accordance with this Section 3.06 shall be certified by Thorntons to the City as being true, accurate
and complete copies of the originals thereof. Upon request, Thorntons will provide the City
supporting documentation for such Municipal Motor Fuel Tax Returns and amended Municipal
Motor Fuel Tax Returns required under Chapter 120 of the Lockport Code of Ordinances which
the City shall have the right to audit from time to time. If the Municipal Motor Fuel Tax Returns
and supporting documents are deficient, the City will notify Thorntons of the specific deficiencies
within thirty (30) days of the City’s receipt of said returns, and Thorntons’ shall deliver sufficient
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evidence to correct any deficiencies within fifteen (15) days of notice of said deficiencies. The
City hereby covenants and agrees to Thorntons that any and all information regarding motor fuel
sales generated from the Subject Property including without limitation the volume of gallons sold
from the Subject Property, as well as all Municipal Motor Fuel Taxes shall be kept confidential by
the City and its employees, elected officials, agents, officers, counsel and consultants and shall be
used only for the purpose of calculating any amounts due and owing Thorntons pursuant to this
Agreement unless such disclosure is required by state regulatory agencies, applicable state or
federal laws, or a court order. If a request for such information on motor fuel sales generated from
the Subject Property as well as all Municipal Motor Fuel Tax information is submitted to the City
pursuant to the Illinois Freedom of Information Act (“FOIA”), the City shall immediately notify
Thorntons of such request with the opportunity for Thorntons to assert that such information is
proprietary and competitive, and therefore not subject to disclosure pursuant to the Freedom of
Information Act no later than 3 business days from such notice by the City. Upon receiving such
assertion, the City agrees that it will either redact such asserted information or deny in whole such
request whichever the City determines is appropriate response to the FOIA request. If the requester
appeals the denial in part or denial in whole of such information either to the Illinois Public Access
Counselor or to a circuit court, Thorntons shall defend and indemnify the City in such appeal and
pay any attorney’s fees or costs or judgments imposed on or incurred by the City as a result of the
redaction or denial of such information. Thorntons also agrees upon the request of the City to
furnish such consents or waivers as may be required by the Illinois Department of Revenue
(“IDOR”) to allow the IDOR to furnish the sales tax information concerning Thorntons’ operation
on the Subject Property.
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3.07

Real Estate Taxes and Other Charges. Thorntons hereby covenants and agrees

that any and all real estate taxes and governmental charges of general applicability that may at any
time be lawfully and finally assessed with respect to the Redevelopment Project and any portion
of the Subject Property which they own or control shall be timely paid before becoming delinquent.
For the time period that Thorntons will be receiving the economic incentive prescribed in this
Agreement, the parties agree that any challenge or appeal of the assessed valuation and
governmental charges related to and assessed for the purpose of property tax requires a notice to
the City and the City’s consent and approval for such challenge or appeal. City shall not
unreasonably withhold such consent and approval.
3.08

Estimate of Costs. Thorntons asserts that to the best of its of knowledge and belief,

it will incur approximately Seven Hundred Fifty Thousand and 00/100 Dollars ($750,000.00) in
land acquisition, personal property acquisition, and construction and improvement costs, all
directly related to the Redevelopment Project (collectively, “Project Costs”). Although some of
these costs could have been discovered by Thorntons by a more thorough due diligence
investigation of the site, Thorntons asserts that but for the economic incentive assistance, this site
would not economically viable for Thorntons to invest in the full costs of the development.
Thorntons, will provide proof of costs and lien waivers if so requested by the City.
ARTICLE IV
CITY OBLIGATIONS AND UNDERTAKINGS
4.01

Qualification for Economic Incentive. Under the Rebate Act, in order to qualify

for a rebate of all or a portion of Municipal Motor Fuel Taxes derived from the Subject Property,
the City must find that the property subject to the rebate agreement, if vacant, has been vacant for
at least a year, or if a building had been located thereon, such building had been demolished within
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the last year and did not meet applicable building codes; or, such building was underutilized; or,
the property, if developed, supports buildings which do not meet current codes or have remained
less than significantly unoccupied or underutilized for a period of at least one year; and, as a direct
result of any economic incentive agreement, the City will benefit through the retention or creation
of jobs; the strengthening of its commercial environment; the enhancement of its tax base; and the
development will serve as a catalyst for the commercial development of adjacent areas. The City
must also find that without the financial assistance pursuant to the Rebate Act, the redevelopment
of the Subject Property would not occur and also determine that the developer meets the highstandards of creditworthiness as required under the Rebate Act. Also as required by the Rebate
Act, the City finds as follows:
1.

The Subject Property has been and has remained vacant for at least one (1)

year;
2.
The residential structure on the Subject Property has remained less than
significantly occupied and has been underutilized for a period of at least one (1) year;
3.
The redevelopment of the Subject Property shall create job opportunities
within the City;
4.
The redevelopment of the Subject Property will serve to further the
development of adjacent areas;
5.
That without incentives including the Municipal Motor Fuel Tax rebate
hereinafter set forth, the redevelopment of the Subject Property would not proceed;
6.
That the developer meets the high-standards of creditworthiness and
financial strength by demonstrating that it has contributed through equity financing no less
than ten percent (10%) of the total cost of the redevelopment of the Subject Property;
7.
That the redevelopment of the Subject Property will strengthen the
commercial sector of the City;
8.
That the redevelopment of the Subject Property will enhance the tax base of
the City; and,
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9.
That this Agreement to rebate Municipal Motor Fuel Taxes is in the best
interest of the City.

4.02

Economic Assistance. Upon the satisfaction by Thorntons of all conditions stated

in Article III hereof, the City, in order to make the Redevelopment Project economically viable,
shall help defray the Project Costs by rebating the payments described in this Article IV to
Thorntons or: (i) a subsidiary, affiliate, parent or other entity which controls, is controlled by, or
is under common control with Thorntons; or (ii) a successor corporation related to Thorntons by
merger, consolidation, non-bankruptcy reorganization, or government action, or (iii) to a family
member of a current Thorntons member or shareholder, as the case may be; or (iv) to any other
entity or entities with the advanced written consent of the City, which consent shall not be
unreasonably withheld, with the source of said payments being limited solely to the Municipal
Motor Fuel Tax directly generated from this Project as hereinafter provided. The terms of this
Agreement shall begin on the Revenue Sharing Commencement Date hereinafter defined in
Section 4.03 below. The City hereby agrees to rebate to Thorntons or: (i) a subsidiary, affiliate,
parent or other entity which controls, is controlled by, or is under common control with Thorntons;
or (ii) a successor corporation related to Thorntons by merger, consolidation, non-bankruptcy
reorganization, or government action, or (iii) to a family member of a current Thorntons member
or shareholder, as the case may be; or (iv) to any other entity or entities with the advanced written
consent of the City, which consent shall not be unreasonably withheld, fifty percent (50%) of the
Municipal Motor Fuel Tax revenue generated from Thorntons’ operation of the Subject Property.
The foregoing amounts shall be due and payable as provided in Section 4.04 below, and shall be
in effect from the Revenue Sharing Commencement Date (as defined below) and for three (3)
years thereafter (the “Revenue Sharing Term”) or until the economic assistance the City has
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provided has reached a total of Five Hundred Thousand and 00/100 Dollars ($500,000.00)
(“Maximum Revenue Sharing Amount”) minus any penalties paid to the City for Thornton’s
failure to timely open for business as prescribed in Section 3.04, whichever of the two events shall
occur first, the expiration of the Revenue Sharing Term or the attainment of the Maximum Revenue
Sharing Amount, shall terminate the economic assistance obligations of the City.
4.03

Commencement Date; Revenue Sharing Term. Thorntons shall give the City a

sixty (60) day advance notice (“Revenue Sharing Date Notice”) stating that it has satisfied all of
the conditions of Article III of this Agreement and is electing to commence the Revenue Sharing
Term (“Revenue Sharing Commencement Date.
4.04

Annual Payments and City Appropriations. The payment of Thorntons’ share

of the Municipal Motor Fuel Tax revenue generated from the Subject Property will be made to
Thorntons, on a quarterly basis immediately following the first month of Thorntons’ submission
of the Municipal Motor Fuel Tax Returns for each month during the Revenue Sharing Term in
accordance with Section 3.06 hereof. Subject to this Section 4.04, each payment shall be based
solely on the amount of the Municipal Motor Fuel Taxes actually received by the City during the
months specified in Thorntons’ Municipal Motor Fuel Tax Return, and shall be paid to Thorntons,
or to any other person or entity pursuant to the direction of Thorntons, on a quarterly basis
following the first month of Thorntons’ submission of the Municipal Motor Fuel Tax Returns
during the Revenue Sharing Term in accordance with Section 3.06 hereof. Each payment will be
due and payable solely from the Municipal Motor Fuel Taxes directly generated by this
Redevelopment Project and received by the City pursuant to Chapter 120 of the Lockport Code of
Ordinances.

The City does not represent or guarantee the amount or the level of the payment

amounts in this Section 4.04. Such amounts are based solely on the performance of the proposed
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establishment on the Subject Property. Thorntons acknowledges that the payment from the City
is not a general obligation of the City or a charge against its general credit or taxing powers but
shall be a limited obligation payable solely out of the unencumbered portion of the Municipal
Motor Fuel Taxes directly generated from this Redevelopment Project. The City is under no
obligation to provide payments required under this Section in the event Thorntons is not current
on all other payments due to the City, including but not limited to, water/sewer utility bills and
such payments will be off-set by any penalties owed to the City for Thornton’s failure to timely
open for business as prescribed in Section 3.04. Notwithstanding the foregoing to the contrary, in
the event the City suspends, delays, or otherwise stops remitting the Municipal Motor Fuel Tax
revenue to Thorntons for any reason other than a default by Thorntons under the terms hereof, this
Agreement and the Revenue Sharing Term shall toll on a day for day basis for that/those period(s)
of interrupted remittance(s) by the City.
4.05

Reconciliation of Payments. Thorntons shall have 30 days following the receipt

of any payment pursuant to Section 4.04 to contest any amounts of such payment. In the event
that Thorntons shall initiate any such contest, it must be made by written notice to the City and
accompanied by supporting evidence. If such contest shows that the amount paid to Thorntons
was less or more than the amount that should have been paid to Thorntons (the “Discrepancy”)
and the City agrees with the Discrepancy, either the City shall pay Thorntons the balance of such
amount due within 30 days of the completion of such contest or Thorntons shall pay to the City
the amount of any over payment within 30 days of the completion of such contest, whichever is
applicable
4.06

Extension Due to Force Majeure. If the completion or the operation of the

Redevelopment Project is delayed due to any of the force majeure conditions contained in Section
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7.01, or by any other like event or condition beyond the reasonable control of Thorntons, then the
City shall postpone said initial payment date or suspend the Revenue Sharing Term, as appropriate,
to accommodate the delay and the Revenue Sharing Term shall toll on a day-for-day basis for the
period of delay or suspension.
Force Majeure shall not include the increase cost of material and labor.
4.07

City Action. The City, acting by and through the Mayor or any other authorized

officer, shall enter such binding agreements as may be necessary to effectuate the execution of this
Agreement.
4.08

No Conflict with Existing Laws or Ordinances. The City represents and warrants

that the execution and delivery by the City of this Agreement and compliance with the provisions
of this Agreement by the City under the circumstances contemplated by this Agreement do not and
will not conflict with or constitute on the part of the City a breach of, violation of, or default under
any existing law or regulation applicable to the City and do not and will not in any material respect
constitute on the part of the City a breach of, violation of, or default under (i) any ordinance or
resolution adopted by the Corporate Authorities including without limitation any provision of the
City’s ordinances, (ii) any agreement, indenture, mortgage, lease or other instrument to which the
City is a party or by which it or its property is or may be bound, or (iii) any court or administrative
order or consent decree to which the City or its property is subject.
4.09

Zoning.

The use of the

Subject Property, as depicted on the Preliminary

Engineering Plans Thorntons Lockport dated January 25, 2021, prepared by Luckett & Farley for
the Redevelopment Project, is a permitted use in the zoning C-3 (Highway Commercial) district
pursuant to the City’s zoning regulations for the portion of the Subject Property located within the
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city’s corporate boundaries with PIN 16-05-20-100-001-0000. Upon the proper notifications as
part of the approval process for annexing and rezoning, the portion of the Subject Property which
is the northwest corner of parcel with PIN 16-05-20-100-002-0000 will be annexed and rezoned
as C-3 (Highway Commercial) district upon the purchase and closing of said corner piece of
property by Thorntons.
4.10

Liquor License. The City acknowledges that Thorntons as the operator of the

convenience store and gas station will be seeking a license from the City and the State of Illinois
for the sale of liquor from the Subject Property. The City hereby agrees that at least 3 months prior
to Thornton’s opening for business, it shall pass an ordinance creating and providing a
classification of license to allow the sale of liquor to allow for packaged sale of only beer and wine
with no on-site consumption for an establishment to be operated on a property with the minimum
size of 3 acres that sells diesel fuel. The City hereby agrees to pass an ordinance amending all
applicable provisions of Chapter 111 of the City’s Code of Ordinances to allow for such one class
of liquor license be available for Thorntons. Thorntons shall submit the application for such
classification of liquor license and must comply with the requirements of the liquor license, all
liquor control laws, ordinances, rules and/or regulations of the City and the State of Illinois.
4.11

Video Gaming. If the operation proposed by Thorntons does not require a “pour”

(on-site consumption) liquor license as required to operate video terminals inside the convenient
store as prescribed in the Illinois Video Gaming Act, 230 ILCS 40/1, et seq., and Thorntons will
likely be approved by the Illinois Gaming Board for appropriate license to operate video gaming
terminals, and upon all applicable conditions necessary for the issuance thereof being satisfied,
the City agrees to pass an ordinance amending Chapter 110 of its Code of Ordinances to increase
the cap of establishments authorized to operate video gaming terminals with the city’s corporate
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boundaries by 1 (one) at least 3 months prior to the business opening date prescribed in Section
3.05. Upon the passage of said ordinance, Thorntons and the provider of the video gaming
terminals shall apply for the applicable video gaming licenses issued by the City, pay for any
applicable application and license fees, and comply with the regulations set forth in the applicable
provisions of Chapter 110 of the City’s Code governing the operation of video gaming terminals.
ARTICLE V
INSURANCE AND INDEMNIFICATION

5.01.

Liability Insurance. Thorntons, at its sole cost and expense, shall procure and

maintain in full force and effect throughout the term of this Agreement, a policy or policies of
comprehensive liability insurance and, during any period of construction, contractor’s liability
insurance, and worker’s compensation insurance, with liability coverage under the comprehensive
liability insurance to be not less than One Million and no/100 Dollars ($1,000,000.00) each
occurrence and Five Million and no/100 Dollars ($5,000,000.00) aggregate. All such policies shall
be in such form and issued by such companies carrying an A.M. Best's financial rating of at least
A-, and a FSC of VII, in order the City to protect the City and Thorntons against any liability
incidental to the use of or resulting from any claim for injury or damage occurring in, on or about
the Subject Property, or during the construction and improvement of the Subject Property and the
Redevelopment Project by Thorntons, except to the extent arising from the willful and wanton
and/or negligent acts or omissions of the City (or its agents, employees and contractors). Each
such policy shall name the City as an additional insured and shall contain an affirmative statement
by the issuer that it will give written notice to the City at least thirty (30) days prior to any
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cancellation or amendment of its policy.

Thorntons shall provide to the City certificates

evidencing such insurance coverage prior to commencement of the Redevelopment Project.
5.02

Builder's Risk Insurance. Prior to the issuance of Permits, Thorntons shall

procure and deliver copies to the City, at Thorntons’ cost and expense, and shall maintain in full
force and effect until each and every obligation of Thorntons contained herein has been fully paid
or performed, builder's risk insurance on a completed value basis, in non-reporting form, against
all risks of physical loss, including collapse, covering the total value of work performed and
equipment, supplies and materials furnished for the Project (including on-site stored materials), all
as to work by Thorntons. Such insurance policies shall be issued by companies carrying an A.M.
Best's financial rating of at least A-, and a FSC of VII. Each such policy shall name the City as an
additional insured and shall contain an affirmative statement by the issuer that it will give written
notice to the City at least ten (10) days prior to any cancellation or amendment of its policy.
Thorntons shall provide to the City a replacement certificate not less than thirty (30) days prior to
expiration of any policy. In addition, Thorntons shall procure and obtain any and all necessary
bond, letter of credit, or surety as required by the City’s Codes prior to the issuance of any building
permits.
5.03

Thorntons Indemnification of City. Thorntons agrees to indemnify, defend and

hold the City harmless from and against any losses, costs, damages, liabilities, claims, suits,
actions, causes of action and expenses (including, without limitation, reasonable attorneys’ fees
and court costs) (collectively “Losses”) suffered or incurred by the City arising from or in
connection with this Agreement or the City’s enforcement of this Agreement against Thorntons;
provided, however, that Thorntons shall not be obligated to indemnify the City for Losses caused
by the City’s willful misconduct or gross negligence.
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5.04

City Indemnification of Thorntons. The City agrees to indemnify, defend and

hold Thorntons harmless from and against any Losses suffered or incurred by Thorntons arising
from or in connection with this Agreement or Thorntons’ enforcement of this Agreement against
the City; provided, however, that the City shall not be obligated to indemnify the Thorntons for
Losses caused by Thorntons’ willful misconduct or gross negligence.
ARTICLE VI
REPRESENTATIONS AND WARRANTIES OF THE PARTIES
6.01

Representations and Warranties of Thorntons. Thorntons represents, warrants

and covenants, as of the date of this Agreement that:
(a)

Thorntons is a Delaware limited liability company, duly organized, validly existing,

qualified to do business in Illinois, and licensed to do business in any other state where, due to the
nature of its activities or properties, such qualifications or license is required;
(b)

Thorntons has the right, power, and authority to enter into, execute, deliver, and

perform this Agreement;
(c)

The execution, delivery and performances by Thorntons of this Agreement has been

duly authorized by all necessary action, and does not and will not violate, its Articles of
Organization, by-laws, or any applicable provision of law, or constitute a breach of, default under
or require any consent under any agreement, instrument or document to which Developer is now
a party or by which Developer is bound;
(d)

There are no actions or proceedings by or before any court, governmental

commission, board, bureau, or any other administrative agency pending, or, to the best of
Thorntons’ knowledge, threatened, which would impair its ability to perform under this
Agreement;
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(f)

Thorntons has obtained, or shall obtain from time to time, and maintain during the

Term of this Agreement, all government permits, certificates, and consents (including, without
limitation, appropriate environmental approvals) necessary to conduct its business and to
commence construction and complete the redevelopment of the Subject Property; and
(g)

Thorntons warrants and agrees that no City official, employee or agent is or shall

be employed, paid, invest, or have any personal interest (direct or indirect) in the Subject Property
or the Redevelopment Project.
6.02

Representations and Warranties of the City. The City represents, warrants and

covenants, as of the date of this Agreement that:
(a)

That the City has the authority as a home rule unit of local government to execute

and deliver this Agreement and to perform its obligations hereunder;
(b)

That the Municipal Motor Fuel Tax Sharing Ordinance: (a) was duly passed and

approved after all required notices; (b) is in compliance with the Illinois Municipal Code and the
Lockport Code of Ordinances, and (c) as of the date of the execution of this Agreement by all
Parties, are in full force and effect without amendment or repeal. Except as hereinafter provided,
in the event the validity of the resolution approving the Municipal Motor Fuel Tax Sharing
Agreement is challenged; Thorntons shall defend the City for such approval of the resolution and
pay for such costs to defend any such challenges of the validity of the Municipal Motor Fuel Tax
Sharing Agreement. Thorntons’ failure to defend such challenges shall absolve any and obligation
by the City to rebate the portion of the tax incentive to Thorntons. Notwithstanding the foregoing
or any other provision of this Municipal Motor Fuel Tax Sharing Agreement to the contrary,
Thorntons shall have no obligation or duty to defend to the City against any challenges to the
validity of the resolution approving this Municipal Motor Fuel Tax Sharing Agreement which are
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based on the failure of the City to observe proper legislative or executive procedures prescribed
by the Illinois Municipal Code and/or the Lockport Code of Ordinances in the adoption of such
resolution and Thorntons failure defend the City against such challenges shall not absolve the
obligation of the City to rebate the portion of the tax incentive to Thorntons as required under this
Municipal Motor Fuel Tax Sharing Agreement unless the City is prohibited by a court order from
doing so; and
(c)

The City agrees that the economic incentives discussed herein are required to

redevelop the Subject Property.
6.03

Survival of Representations and Warranties. All representations and warranties

of the parties contained in this Article VII and elsewhere in this Agreement shall be true, accurate
and complete in all material respects at the time of execution of this Agreement, and shall survive
the execution, delivery, and acceptance hereof by the Parties hereto and be in effect throughout the
Term of the Agreement. The City and Thorntons hereby acknowledge and agree that the term of
this Agreement (the “Term”) shall commence upon the full execution of the Agreement by the
parties hereto and expire upon the completion of construction of Thorntons’ redevelopment of the
Subject Property within the time period specified in Section 3.03(a).

ARTICLE VII
GENERAL PROVISIONS
7.01

Delay and Force Majeure. For the purposes of any of the provisions of this

Agreement, neither the City nor Thorntons, as the case may be, nor any successor in interest, shall
be considered in breach of, or default in, its obligations under this Agreement in the event of any
delay caused by damage or destruction by fire or other casualty, or by reason of Acts of God,
strikes, lockouts, unavailability of materials, failure of power, prohibitive governmental laws or
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regulations (beyond the control of the City), war, riots, insurrections, epidemics or pandemics that
trigger the issuance of a gubernatorial disaster declaration by the Governor of the State of Illinois,
the act or failure to act of the other party, adverse weather conditions preventing the performance
of work as certified to by an architect, or other reason beyond such party’s control, and in such
case, the time for performance of such act shall be extended for a period equivalent to the period
of such delay. Lack of adequate funds or financial inability to perform shall not be deemed to be
a cause beyond the control of such party. Force Majeure shall not include increase cost of material
and labor.
7.02

Assignment of Agreement. This Agreement shall be binding upon and inure to

the benefit of the parties and their respective successors, successors in interest and assigns.
Thorntons may transfer, sell or assign the Subject Property and or lease the Subject Property or
Redevelopment Project to: (i) a subsidiary, affiliate, parent or other entity which controls, is
controlled by, or is under common control with Thorntons; or (ii) a successor corporation related
to Thorntons by merger, consolidation, non-bankruptcy reorganization, or government action, or
(iii) to a family member of a current Thorntons member or shareholder, as the case may be; or (iv)
to any other entity or entities with the advanced written consent of the City, which consent shall
not be unreasonably withheld. In the event of a permitted assignment, Thorntons shall be released
from all of its obligations to the City relating to this Agreement and the City shall be released from
all of its obligations to Thorntons relating to this Agreement with all of the City’s obligations to
Thorntons hereunder transferred to the permitted assignee and with all of Thorntons’ obligations
to the City to be transferred to and performed by the permitted assignee. For the purpose of this
Agreement, the transfer, sale, or assignment of Thorntons’ capital stock or owner shares; or the
redemption or issuance of additional stock of shares shall not be deemed a transfer, sale,
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assignment or leasing of the Redevelopment Project or the Subject Property in violation of this
Section 7.02. It is understood that the City shall be under no obligation to provide further
development assistance of any nature for the Redevelopment Project or the Subject Property, other
than the financial assistance required of the City under this Agreement; nor shall Thorntons
represent otherwise to any proposed successor in interest of any portion of the Redevelopment
Project or the Subject Property.

7.03 Confidentiality. Except to the extent disclosure is required under applicable law,
the City hereby covenants and agrees that any and all information regarding sales generated from
the Redevelopment Project and/or the Subject Property, including all Municipal Motor Fuel Tax
Returns and supporting documentation, shall be kept confidential by the City and its elected
officials, employees, officers, agents, counsel and consultants, and shall be used only for the
purpose of monitoring compliance with this Agreement, to audit this Agreement and/or to calculate
any amounts due and owing Thorntons pursuant to this Agreement. Thorntons asserts that
information on sales generated from the operation of any businesses on the Subject Property as
well as all information pertaining to the Municipal Motor Fuel Tax Revenue generated from such
businesses (including without limitation the volume or number of gallons sold from the Subject
Property) is proprietary and competitive, and therefore currently not subject to disclosure pursuant
to the Freedom of Information Act. Thorntons acknowledges and understands that the City’s
disclosure of information or documents covered by this Section 7.03, pursuant to an order of the
Illinois Attorney General or a court of competent jurisdiction shall not be deemed a breach of this
Agreement.
7.04

Defaults; Remedies.

In the event of any default under or violation of this

Agreement, the party not in default or in violation shall serve written notice upon the party in
Municipal Motor Fuel Tax Sharing Agreement for Redevelopment of 15925 W. 159th Street Between City of Lockport and Thorntons
LLC
Page 24 of 33

31

default or violation, which notice shall be in writing and shall specify the particular default or
violation. Each party shall have the right to cure any default or violation of this Agreement within
sixty (60) days from the date of receipt of the default or violation notice. If Thorntons fail to satisfy
the conditions precedent provided for in Article III, the City shall have no recourse against
Thorntons, including no right of specific performance, except the City shall have the right as
provided in Section 3.04, and the City shall be released from any and all financial obligations
hereunder. In the event of default by the City of its obligations to Thornton provided for in Article
IV, Thorntons’ sole and exclusive remedy shall be to seek specific performance in an action filed
before the 12th Judicial Circuit Court, Joliet, Will County, Illinois.
7.05

Notices. All notices and requests required pursuant to this Agreement shall be sent

by certified mail, return receipt requested, with US First Class postage prepaid and addressed as
follows:
If to the City:

City of Lockport
222 E. 9th Street
Lockport, IL 60441
Attn: City Administrator

With a copy to:

City Attorney
City of Lockport
222 E. 9th Street
Lockport, IL 60441

If to Thorntons:

Thorntons LLC
2600 James Thornton Way
Louisville, KY 40245
Attn: Chief Development Officer – Legal
Notice Enclosed

With a copy to:

Thorntons LLC
2600 James Thornton Way
Louisville, KY 40223
Attn: Chief Legal Officer – Legal Notice
Enclosed
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Or at such other addresses as the parties may indicate in writing to the other either by
personal or overnight delivery, or by certified or registered mail, return receipt requested, with
proof of delivery thereof.
7.06

Entire Agreement. This Agreement (including each Exhibit attached hereto,

which is hereby incorporated herein by reference) and the documents, agreements and other
instruments to which reference is made herein or therein constitute the entire agreements between
the Parties hereto and it supersedes all prior agreements, negotiations, and discussions between the
parties relative to the subject matter hereof.
7.07

Time. Time is of the essence of this Agreement and all time limits set forth are

mandatory and cannot be waived except by a lawfully authorized and executed written waiver by
the party excusing such timely performance.
7.08

Further Assurances and Mutual Cooperation. The Parties agree to take certain

actions, including the execution and delivery of such documents, instruments, petitions, and
certifications as may become necessary or appropriate to carry out the terms, provisions, and intent
of this Agreement. The Parties shall cooperate fully with each other in seeking from any or all
appropriate governmental bodies all approvals (whether federal, state, county, or local) required
or useful for the construction or redevelopment of Subject Property, or for the provision of services
to the Subject Property, including without limitation, gas, telephone, and electric utility services,
roads, highways and rights-of-way, water and sanitary sewage facilities and storm water disposal
facilities.
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7.09

Governing Law; Jurisdiction. This Agreement shall be construed and enforced

in accordance with the laws of the State of Illinois. This Agreement shall be enforceable before
the 12 Judicial Circuit of Illinois, Joliet, Will County, Illinois.
7.10

Limitation of Liability.

Notwithstanding anything contained herein to the

contrary, by implication or otherwise, any obligations of the City created by or arising out of this
Agreement shall not be a general debt of the City or a charge against its general credit or taxing
powers, but shall be a limited obligation payable solely out of the Municipal Motor Fuel Taxes
collected by the City from the Subject Property as set forth in Article IV.
7.11

No Waiver of Right to Enforce Agreement. The failure of any party to this

Agreement to insist upon strict and prompt performance of the terms, covenants, agreements, and
conditions herein contained, or any of them, upon the other party imposed, shall not constitute or
be construed as a waiver or relinquishment of any party’s right thereafter to enforce any such term,
covenant, agreement, or condition, but the same shall continue in full force and effect. No waiver
by either party of any of its rights hereunder or otherwise, shall be effective unless such waiver is
evidenced in a written instrument executed by the waiving party.
7.12

Section Headings and Subheadings. All section headings or other headings in

this Agreement are for general reference and for the convenience of the reader and shall not limit
or expand the plain meaning or application of any of the provisions hereunder whether covered or
relevant to such heading or not.
7.13

Authorization to Execute. The agents of Thorntons who have executed this

Agreement warrant that they respectively have been lawfully authorized by Thorntons, to do so.
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The Corporate Authorities and City Clerk of the City of Lockport hereby warrant that they have
been lawfully authorized to execute this Agreement.
7.14

Amendments of Agreement. This Agreement sets forth all of the promises,

inducements, agreements, conditions and understandings between the City and Thorntons relative
to the subject matter hereof, and there are no promises, agreements, conditions, or undertakings,
either written or oral, express, or implied, between them, other than as herein set forth. No
subsequent alteration, amendment, change or addition to this Agreement shall be binding on the
parties hereto unless authorized in accordance with law and reduced to writing and duly signed by
them.
7.15

Disclaimer. Nothing contained in this Agreement, nor any act of either or both

parties to this Agreement, shall be deemed construed by any of the parties or by any third person,
to create or imply any relationship of third-party beneficiary, principal or agent, limited or general
partnership or joint venture, or to create or imply any association or relationship by or among such
parties except as expressly set forth herein.
7.16

Payments not Compensation. Nothing in this Agreement shall be construed to

characterize any City payment described herein as direct payment to Thorntons for specific
quantifiable goods and/or services.
7.17

Third-Party Beneficiaries. Nothing in this Agreement is intended, nor shall it be

interpreted, to create any rights or remedies to and in any third party. No claim as a third party
beneficiary under this Agreement by any person shall be made, or be valid, against the City or
Thorntons.
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7.18

Personal Liability. No covenant or agreement contained in this Agreement shall

be deemed to be the agreement of any official, officer, partner, member, director, agent, employee,
planning consultant or attorney of the City or Thorntons, in his or her individual capacity, and no
official, officer, partner, member, manager, director, agent, employee or attorney of the City or
Thorntons shall be liable personally under this Agreement or be subject to any personal liability
or accountability by reason of or in connection with or arising out of the execution, delivery, and
performance of this Agreement, or any failure in connection therewith.

7.19 Estoppel Certificates. Within ten (10) days of request from time to time, but in
no event more than one (1) time per year, the Parties shall deliver completed and signed estoppel
certificates certifying the status of this Agreement.
7.20

Counterparts. This Agreement may be executed in two or more counterparts, each

of which taken together, shall constitute one and the same instrument.
7.21

Severability. If any provision of this Agreement is held invalid by a court of

competent jurisdiction, such provision shall be deemed to be excised herefrom and the invalidity
shall not affect any of the other provisions contained herein.
7.22

Exhibits. All of the exhibits attached hereto are incorporated herein by reference.

7.23

Prevailing Party. If any action, suit, or legal proceeding is sought, taken, initiated,

or brought by either party to this Agreement to enforce its rights under this Agreement, all costs,
expenses, and fees, including professional consultants’ and reasonable attorneys’ fees and court
costs, of the prevailing party in said action, suit or proceeding shall be borne by the party against
whose interest the judgment, settlement or decision is entered.
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7.24

Binding Effect. This Agreement shall be binding upon Thorntons and the City and

each party’s successors and shall inure to the benefit of the City and the City's successors (as
provided herein).
7.25

Construction. The City and Thorntons acknowledge that each party and its

counsel have reviewed, negotiated and revised this Agreement and that the normal rule of
construction to the effect that any ambiguities are to be resolved against the drafting party shall
not be employed in the interpretation of this Agreement (including the exhibits, if any) or any
amendments thereto, and the same shall be construed neither for nor against the City and
Thorntons, but in all cases shall be construed as a whole and given a reasonable interpretation in
accordance with the plain meaning of the terms and the manifest intent of the parties.
[Remainder of Page Left Intentionally Blank.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed as of the date and year above written by their duly authorized officers.

THE CITY OF LOCKPORT

ATTEST:

BY:

BY:
Its City Clerk

Its Mayor
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THORNTONS LLC

ATTEST:

BY:
Its Vice President

BY:
Its
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EXHIBIT “A”
LEGAL DESCRIPTION OF THE SUBJECT PROPERTY

Parcel 1:
THE NORTH 5 ACRES OF THE WEST 493.5 FEET OF THE NORTH HALF OF THE WEST
HALF OF THE NORTHWEST QUARTER OF SECTION 20, TOWNSHIP 36 NORTH, RANGE
11 EAST OF THE THIRD PRINCIPAL MERIDIAN, EXCEPT THAT PART TAKEN FOR
ROAD WIDENING PER CONDEMNATION CASE NO. 96ED5088 RECORDED AS
DOCUMENT NO. R2005-022881 AND CASE NO. 13ED87 RECORDED AS DOCUMENT
NO. R2014-074334, IN WILL COUNTY, ILLINOIS
PIN: 05-20-100-001-0000
COMMONLY KNOWN AS: 15925 W. 159TH STREET, LOCKPORT, ILLINOIS

Parcel 2:
BEING AN 0.82 ACRE PORTION OF THE S 5 ACRES OF THE W 493.50 FT OF THE N1/2
OF THE W1/2 OF THE NW1/4 OF SEC. 20, T36N-R11E, (EX THAT PRT TAKEN FOR RD
WIDENING PER 96ED5088). ADA: THAT PART OF THE N1/2 OF THE W1/2 OF THE NW1/4
OF SEC 20, T36N-R11E, LYG E OF AND ADJ TO THE SD S 5 ACRES OF THE N 10 ACRES
OF THE W 493.5 FT OF SD N1/2 OF THE W1/2 OF THE NW1/4, (EX THE E 825 FT THRF).
PIN: 16-05-20-100-002-0000
COMMONLY KNOWN AS: S. GOUGER ROAD, LOCKPORT, ILLINOIS
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